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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,
v.
JAMES R. WHITEHEAD,

CaseNo.20001150-CA
Priority No. 2

Defendant/Appellant.

SUMMARY OF THE ARGUMENTS
The State made several misrepresentations of fact which should not be considered
by this Court on appeal. Contrary to the State's claim, there is no evidence that Appellant
James R. Whitehead ["Mr. Whitehead"] consciously loaded his gun before accidently
discharging a bullet. R. 90 [153, 157]. Additionally, Mr. Whitehead did not concede that
he pointed a loaded gun in the direction of another person before pulling the trigger. Mr.
Whitehead's testimony, as well as the testimonies of other witnesses, indicate that he
pointed the gun towards the ground underneath his truck before attempting to decock it.
R. 90 [47, 63, 154-55].
Finally, Mr. Whitehead did not grossly violate the standard of care embodied in
the three fundamental rules of safe gun handling. Although a gun handler should
generally keep his finger off the trigger until he is ready to shoot, R. 90 [117], he may put
his finger on the trigger if that i^ the only way to release the hammer. R. 90 [128].
Additionally, a gun may be safe|(ly decocked when it is pointed outwards, away from

people, as well as upwards, as generally recommended. R. 90 [132]. Finally, there is no
evidence that Mr. Whitehead ever consciously attempted to load his gun during the
incident at issue. R. 90 [32-34, 60-63, 143-44].

ARGUMENT
THE STATE RESTS ITS ARGUMENT THAT THE EVIDENCE
SUPPORTS MR WHITEHEAD'S CONVICTION UPON INCORRECT
ASSERTIONS OF FACT
Although the State correctly points out that the determination of whether a
defendant acted recklessly lies within the province of the jury, Appellee Br. 8-9, this
Court "still has the right to review the sufficiency of the evidence to support the verdict."
State v. Petree. 659 P.2d 443,444 (Utah 1983). Further,
[i]n fulfillment of its duty to review the evidence and all inferences which
may reasonably be drawn from it in the light most favorable to the verdict,
the reviewing court will stretch the evidentiary fabric as far as it will go.
But this does not mean that the court can take a speculative leap across a
remaining gap in order to sustain a verdict.
Id. at 445. Certainly, misrepresentations of the facts on record do not qualify as support
for the jury's verdict. Notwithstanding, the State made several misrepresentations of fact
which should not be considered by this Court on appeal.
First, the State asserted that"... defendant consciously chose to replace the
magazine in the gun and then pull the slide back, knowing that this action would load a
bullet into the chamber." Appellee Br. 9. However, there is no evidence that Mr.
Whitehead consciously loaded a bullet. Mr. Whitehead testified that he had pulled the
2

slide back "just far enough where 1 thought I could look into it and make sure that it was
not loaded again." R. 90 [153]. Heiexplained that he pulled the slide back only "a little
bit," R. 90 [154], and did not think it went back far enough to load a bullet. R. 90 [157].
This is supported by testimony from other witnesses who said that Mr. Whitehead was
shocked by the discharge of the bullet. R. 90 [66, 82-84]. In light of these testimonies, the
State's assertion that Mr. Whitehead knew a bullet had loaded is insupportable and
should be disregarded.
Second, the State asserted that Mr. Whitehead "conceded that he pointed the
loaded gun in the direction of ano; her person when he pulled the trigger." Appellee Br.
10. However, Mr. Whitehead made no such concession. Mr. Whitehead was unaware that
a bullet had been loaded, R. 90 [153,157], and the unchallenged testimonies of Mr.
Whitehead and other witnesses indicate that Mr. Whitehead did not point his gun at Ms.
Moore or at any other person. Mr Whitehead testified as follows
Q [prosecutor]: "Now, whpn you turned, pointed the gun, then, at Lindsay
Moore's leg, didn't you?
A [Mr. Whitehead]: I didd 't see her. I was looking directly at the ground.
Q: Okay. You pointed - didn't you answer that it was pointed at Lindsey
Moore's leg when you pu led the trigger^
A: It was aimed in that direction, but I did not know she was there. Like I
said, I thought she had left.
Q: Okay. You said that shle had been there for ten minutes, though?
A: Yes, sir.
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Q: And she hadn't moved, you said?
A: No, sir. I was aiming more at my truck, not at her.
R. 90 [154-55]. Mr. Whitehead's testimony unequivocally indicates that he did not point
his gun at Ms. Moore. Id. The testimonies of the other witnesses confirm this. Ms. Moore
testified that Mr. Whitehead pointed the gun towards the ground, R. 90 [47], and Ms.
Vigil also testified that he pointed the gun towards the ground. R. 90 [63]. In these
circumstances, the evidence does not allow for an inference that Mr. Whitehead pointed
his gun at Ms. Moore.
Third, the State asserted that "by pulling the trigger on a loaded gun pointed
downwards with three other people in close proximity, defendant grossly violated the
very essence of Utah's standard of care, as embodied in the three fundamental rules of
safe gun handling." Appellee's Br. 11. However, this statement does not take into
account the context in which the fundamental rules apply or the wider scope of safe gun
handling as explained by Mr. Randazzo, a firearms instructor for the State. R. 90 [112].
The three fundamental safety rules are as follows: "1) always keep your gun pointed in a
safe direction; 2) always keep your finger off the trigger until you are ready to shoot; and
3) always keep your gun unloaded until you are ready to use it." Appellee Br. 10-11
(citations omitted).
The State omits to explain that these rules must be applied in the context of
practical use and circumstances. As Mr. Randazzo explained, a gun handler must put his
finger on the trigger to decock his gun if that is the only way to lower the hammer. R. 90
4

[128]. Also, although it is preferable to point a gun upwards when decocking it, a gun
may be safely decocked when it is pointed outwards, away from people. R. 90 [132].
Finally, there is no evidence that Mr. Whitehead ever consciously attempted to load his
gun during the incident at issue. All of the witnesses indicated that, after replacing the
magazine, he checked the chamber and then attempted to lower the hammer. R. 90 [3234, 60-63,143-44]. He did not ever consciously load the gun. Id In these circumstances,
Mr. Whitehead did not plainly violate the three fundamental gun safety rules, as argued
by the State. Appellee's Br. 10-11,

CONCLUSION
In light of the above, Mr. Whitehead's conviction for Aggravated Assault should
be reversed.
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